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(2) Required modifications to an ex-
amination may include changes in the 
length of time permitted for comple-
tion of the examination and adaptation 
of the manner in which the examina-
tion is given. 

(3) A private entity offering an exam-
ination covered by this section shall 
provide appropriate auxiliary aids for 
persons with impaired sensory, man-
ual, or speaking skills, unless that pri-
vate entity can demonstrate that offer-
ing a particular auxiliary aid would 
fundamentally alter the measurement 
of the skills or knowledge the examina-
tion is intended to test or would result 
in an undue burden. Auxiliary aids and 
services required by this section may 
include taped examinations, inter-
preters or other effective methods of 
making orally delivered materials 
available to individuals with hearing 
impairments, Brailled or large print 
examinations and answer sheets or 
qualified readers for individuals with 
visual impairments or learning disabil-
ities, transcribers for individuals with 
manual impairments, and other similar 
services and actions. 

(4) Alternative accessible arrange-
ments may include, for example, provi-
sion of an examination at an individ-
ual’s home with a proctor if accessible 
facilities or equipment are unavailable. 
Alternative arrangements must pro-
vide comparable conditions to those 
provided for nondisabled individuals. 

(c) Courses. (1) Any private entity 
that offers a course covered by this sec-
tion must make such modifications to 
that course as are necessary to ensure 
that the place and manner in which the 
course is given are accessible to indi-
viduals with disabilities. 

(2) Required modifications may in-
clude changes in the length of time 
permitted for the completion of the 
course, substitution of specific require-
ments, or adaptation of the manner in 
which the course is conducted or 
course materials are distributed. 

(3) A private entity that offers a 
course covered by this section shall 
provide appropriate auxiliary aids and 
services for persons with impaired sen-
sory, manual, or speaking skills, unless 
the private entity can demonstrate 
that offering a particular auxiliary aid 
or service would fundamentally alter 

the course or would result in an undue 
burden. Auxiliary aids and services re-
quired by this section may include 
taped texts, interpreters or other effec-
tive methods of making orally deliv-
ered materials available to individuals 
with hearing impairments, Brailled or 
large print texts or qualified readers 
for individuals with visual impair-
ments and learning disabilities, class-
room equipment adapted for use by in-
dividuals with manual impairments, 
and other similar services and actions. 

(4) Courses must be administered in 
facilities that are accessible to individ-
uals with disabilities or alternative ac-
cessible arrangements must be made. 

(5) Alternative accessible arrange-
ments may include, for example, provi-
sion of the course through videotape, 
cassettes, or prepared notes. Alter-
native arrangements must provide 
comparable conditions to those pro-
vided for nondisabled individuals. 

§ 36.310 Transportation provided by 
public accommodations. 

(a) General. (1) A public accommoda-
tion that provides transportation serv-
ices, but that is not primarily engaged 
in the business of transporting people, 
is subject to the general and specific 
provisions in subparts B, C, and D of 
this part for its transportation oper-
ations, except as provided in this sec-
tion. 

(2) Examples. Transportation services 
subject to this section include, but are 
not limited to, shuttle services oper-
ated between transportation terminals 
and places of public accommodation, 
customer shuttle bus services operated 
by private companies and shopping 
centers, student transportation sys-
tems, and transportation provided 
within recreational facilities such as 
stadiums, zoos, amusement parks, and 
ski resorts. 

(b) Barrier removal. A public accom-
modation subject to this section shall 
remove transportation barriers in ex-
isting vehicles and rail passenger cars 
used for transporting individuals (not 
including barriers that can only be re-
moved through the retrofitting of vehi-
cles or rail passenger cars by the in-
stallation of a hydraulic or other lift) 
where such removal is readily achiev-
able. 
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(c) Requirements for vehicles and sys-
tems. A public accommodation subject 
to this section shall comply with the 
requirements pertaining to vehicles 
and transportation systems in the reg-
ulations issued by the Secretary of 
Transportation pursuant to section 306 
of the Act. 

§§ 36.311–36.399 [Reserved] 

Subpart D—New Construction and 
Alterations 

§ 36.401 New construction. 
(a) General. (1) Except as provided in 

paragraphs (b) and (c) of this section, 
discrimination for purposes of this part 
includes a failure to design and con-
struct facilities for first occupancy 
after January 26, 1993, that are readily 
accessible to and usable by individuals 
with disabilities. 

(2) For purposes of this section, a fa-
cility is designed and constructed for 
first occupancy after January 26, 1993, 
only— 

(i) If the last application for a build-
ing permit or permit extension for the 
facility is certified to be complete, by 
a State, County, or local government 
after January 26, 1992 (or, in those ju-
risdictions where the government does 
not certify completion of applications, 
if the last application for a building 
permit or permit extension for the fa-
cility is received by the State, County, 
or local government after January 26, 
1992); and 

(ii) If the first certificate of occu-
pancy for the facility is issued after 
January 26, 1993. 

(b) Commercial facilities located in pri-
vate residences. (1) When a commercial 
facility is located in a private resi-
dence, the portion of the residence used 
exclusively as a residence is not cov-
ered by this subpart, but that portion 
used exclusively in the operation of the 
commercial facility or that portion 
used both for the commercial facility 
and for residential purposes is covered 
by the new construction and alter-
ations requirements of this subpart. 

(2) The portion of the residence cov-
ered under paragraph (b)(1) of this sec-
tion extends to those elements used to 
enter the commercial facility, includ-
ing the homeowner’s front sidewalk, if 

any, the door or entryway, and hall-
ways; and those portions of the resi-
dence, interior or exterior, available to 
or used by employees or visitors of the 
commercial facility, including rest-
rooms. 

(c) Exception for structural imprac-
ticability. (1) Full compliance with the 
requirements of this section is not re-
quired where an entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full 
compliance will be considered struc-
turally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 

(2) If full compliance with this sec-
tion would be structurally impracti-
cable, compliance with this section is 
required to the extent that it is not 
structurally impracticable. In that 
case, any portion of the facility that 
can be made accessible shall be made 
accessible to the extent that it is not 
structurally impracticable. 

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g., 
those who use wheelchairs) would be 
structurally impracticable, accessi-
bility shall nonetheless be ensured to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have sight, hearing, or mental impair-
ments) in accordance with this section. 

(d) Elevator exemption. (1) For pur-
poses of this paragraph (d)— 

(i) Professional office of a health care 
provider means a location where a per-
son or entity regulated by a State to 
provide professional services related to 
the physical or mental health of an in-
dividual makes such services available 
to the public. The facility housing the 
‘‘professional office of a health care 
provider’’ only includes floor levels 
housing at least one health care pro-
vider, or any floor level designed or in-
tended for use by at least one health 
care provider. 

(ii) Shopping center or shopping mall 
means— 

(A) A building housing five or more 
sales or rental establishments; or 

(B) A series of buildings on a common 
site, either under common ownership 
or common control or developed either 
as one project or as a series of related 
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